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IN THE  COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

 

Present ::  Smti.S. Bora, 
      Sessions Judge,  
      Udalguri, Assam.  
 

           Sessions Case No. 85/2016 .  
                 U/S 302 IPC 

   

   State of Assam..........................Complainant.  

        Vs 

    Poteswari Swargiary ................  Accused.   

 

For the Prosecution   : Mr. P. Baskey, Public Prosecutor. 

For the defence   : Mr. D.Boro, Advocate.                                  

Date of argument :  11.12.2017. 

Date of Judgment  :  11.12.2017. 

 

J U D G M E N T 

 

 The prosecution case as unfolded at the trial may, in brief, is that on 

8.4.16 at about 4 PM Ainddhar Swargiary, the father of informant, after 

consuming alcohol took quarrel with his mother Pateswari Swargiary and 

attempted to assault with a dao. Then to save herself, Pateswari Swargiary 

snatched away the dao and gave a dao blow to his father resulting severe 

injury to his father. Immediately the injured was taken to Khairabari hospital, 

where he was declared dead by doctor. Hence this prosecution case. 

 

2. To this effect informant Madan Swargiary lodged an ejahar before the 

Khairabari PS.  On receipt of the ejahar Khairabari PS Case No.22/2016 u/s 302 

IPC was registered. Police held usual investigation. On completion of 

investigation police laid charge-sheet against the accused for the offence 

punishable u/s 302 IPC.  
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3.  Offence punishable u/s 302 IPC being exclusively triable by the court of 

sessions, the court below committed the case to this court after complying the 

provision of Section 207 CrPC. This court upon perusal of materials on record 

and hearing submission advanced by the parties found a prima-facie case to 

frame charge against the accused for the offence punishable u/s 302 IPC and 

charge was framed accordingly. Charge so framed was read over and 

explained to the accused to which he pleaded not guilty and claimed to be 

tried.  

 

4.                 POINT FOR DETERMINATION  

 

 Whether the accused on 8.4.16 at about 4 PM at village Kuiharkuchi 

Amrakona under Khairabari P.S. committed murder intentionally causing the 

death of Aindhar Swargiary? 

 

DECISION AND REASONS THEREOF 

 

5.  In order to bring home the guilt of the accused person prosecution  

examined as many as 8 (eight) witnesses whereas the defence examined none. 

At the closure of the prosecution evidence accused was examined u/s 313 

CrPC. In his 313 CrPC statement accused totally denied to have committed the 

alleged crime.  

 

6. I have heard argument advanced by the learned counsel of the parties 

and carefully gone through the evidence and other materials on record.  

 

7.  Let me first deal with the evidence of PW7, Dr. Bhadra Kanta Sarma. 

According to the evidence of this witness on 9.4.16, while he was working as M 

& HO, Udalguri Civil Hospital, he performed post-mortem upon the dead body 

of Aindhar Swargiary, 55 years male in connection with Khairabari PS case 

No.22/16 u/s 302 IPC. The dead body was identified by UBC/38 Luithansa 

Basumatary. On examination, he found the following:- 

EXTRANAL APPEARANCE:-   
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Green Gamocha, Rigor-mortis – present. Scalp incised on left occipital. 

Deep laceration on left side neck. Deep incised wound on both hand (bone 

cut).  

CRANIUM AND SPINAL CANAL:-   

 

Scalp- incised on left occipital area. Membrane, Brain, spinal cord, , Liver, 

Kidneys, Bladder, Organs of generation- all are intact.  

THORAX:-  

Walls ribs and cartilages-  intact. 

Pleurae- intact, Laryax and trachea- intact, lungs- intact, Vessels- intact. 

Heart- intact. 

ABDOMEN:- 

All organs are intact. 

INJURY:- 

Deep laceration on right side of neck. 

More details description:-   

1. Incised would on left occipital scalp. 

2. Deep laceration on left side neck.  

3. Deep incised wound on both hand (bone cut).  

4. Shivered (laceration) great vessel on right side of neck.  

 Doctor opined that death is due to shock and haemorrhage and the 

injuries are ante-mortem in nature and homicidal. Time since death 

approximate is 6-12 hours. Ext.3 is post-mortem report and Ext.3(1) is his 

signature.  

 

8. From the evidence of PW.7 (M.O.) cause of death is due to shock and 

haemorrhage and the injuries are ante-mortem in nature and homicidal. 

 

9. Keeping in view of the above medical evidence let me come to deal 

with the evidence of PWs.  

 

10. PW.1, Madan Swardiary deposed that he is the informant of this case. 

Accused is his mother. Deceased Aindhar Swargiary is his father. The 

occurrence took place about 10 months ago. The occurrence took place at 
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about 4 PM. He lodged ejahar before Khairabari PS narrating the incident. 

Ext.1 is the FIR and  Ext.1(1) is his signature. At the time of occurrence he was 

at Udalguri. Haina Swargiary informed him about the occurrence. He came to 

know from Haina Swargiary that his father picked up quarrel with his mother, 

Pateswari Swargiary (accused) and he attempted to give a blow by means of a 

dao upon his mother. In doing so he suddenly fell down and got injury on his 

neck by the said dao and died. He came home but already his father 

(deceased) was taken to Khairabari hospital but he was declared dead by 

doctor. 

  In cross-examination this witness stated that his father (deceased) 

used to take alcohol off and on. Often there was quarrel between his mother 

and father. His mother told that his father asked a glass of water to drink. 

Accordingly she gave him a glass of water but he did not have it and took out 

a dao. His father as stated by his mother  slipped  down. He does not know the 

contents of the FIR.  

 

11. PW2, Danswrang Ramchiary deposed that he knows the accused 

person. She hails from his same village. Since 2002 he has been a Govt. village 

Headman. He knows informant Madan Swargiary. Informant Madan Swargiary 

is the son of the accused person. Deceased was the husband of the accused. 

The occurrence took place at about one year ago. He came to know that there 

was a quarrel  in between deceased and his wife (accused). There was tussle 

between the accused and the deceased. He accompanied the police to the 

place of occurrence. Police seized one dao from the place of occurrence. Ext.2 

is the seizure list. Ext.2(1) is his signature.    

 In cross-examination this witness stated that on the day of occurrence 

he did not visit the place of occurrence. He did not see the injured. Police did 

not read over the contents of the seizure list. The seized dao was wrapped in a 

cloth and he did not remove the wrapped cloth. Police also did not show the 

dao after removing its wrapping. 

 

12. PW.3, Saten Swargiary deposed that he knows informant Madan 

Swargiary. He is his paternal uncle’s son. He knows accused Pateswari 

Swargiary. She is his paternal aunt i.e. she is the mother of the informant. The 
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occurrence took place at about one year ago. The occurrence took place in the 

house of the informant. At the material time deceased Aindhar was in a 

drunken condition. He came to know that he fell down on a dao and thereby 

he sustained injury on his person. On getting information he came to the place 

of occurrence. Police also  came to the place of occurrence and seized one dao 

from the place of occurrence. Ext.2 is the seizure list. Ext.2(2) is his signature. 

 In his cross-examination this witness stated that the seized dao was in 

wrapped condition by red cloth. Police did not remove the wrapped cloth. The 

seized dao is not available in the court.  

 

13. PW4, Sunenda Swargiary declared hostile by the prosecution. The 

unhostile portion of his evidence is he knows informant Madan Swargiary. He 

also knows accused Pateswari Swargiary and deceased Aindhar Swargiary. The 

occurrence took place at about one year ago at about 3 PM. At the time of 

occurrence he was at his school. After returning from school he heard that the 

deceased after consuming alcohol cut his neck. He was immediately shifted to 

Khairabari CHC. He went to the place of occurrence. Police seized the dao 

which was used in the commission of offence in his presence. Ext.2 is the 

seizure list. Ext.2(3) is his signature. Mat. Ext.1 is the seized dao which he had 

seen in the court.  

 

14. PW5, Thungrisa Basumatary also declared hostile by the prosecution. 

The unhostile portion of his evidence is he knows informant Madan Swargiary. 

He also knows accused Pateswari Swargiary and deceased Aindhar Swargiary. 

The occurrence took place in the month of April,2016 at about 3 PM. At the 

time of occurrence he was not present. At night while he was returning home, 

he heard that the husband of accused had died. He went to the place of 

occurrence. Police seized one dao from the place of occurrence. Ext.2 is the 

seizure list. Ext.2(4) is his signature. Mat. Ext.1 is the seized dao. He heard 

that deceased used to consume alcohol and under the influence of liquor fell 

down in a dao and died. 

 

15. PW.6, Ajit Boro is declared hostile by the prosecution. Unhostile portion 

of his evidence is he knows informant Madan Swargiary. He also knows 
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accused Pateswari Swargiary and deceased Aindhar Swargiary. The occurrence 

took place in the month of April,2016. At the time of occurrence he was at his 

shop. After returning from shop he heard that Aindhar Swargiary  had died. 

Deceased was consuming alcohol and he came with a dao and suddenly fell 

down on the dao as a result he died. Police seized one dao from the place of 

occurrence. Ext.2 is the seizure list. Ext.2(5) is his signature. Mat. Ext.1 is the 

seized dao. 

 

16. PW8, Sasadhar Kalita, the Investigating Officer of this case, deposed 

that on 8.4.16 he was posed at Khairabari PS  as O/C. On that day he received 

information over phone that one person killed by his wife by dao. He made 

GDE being Khairabari PS GDE No.151 dated 8.4.16. He went to the hospital 

and found the dead body of the deceased. He sent the dead body to PS for 

security purpose. Then He visited the place of occurrence, prepared sketch 

map, recorded the statement of witnesses, seized the dao alleged to be used 

in the commission of crime. He brought accused Poteswari Swargiary to PS. On 

being asked she confessed that she killed her husband. On that day at 9 PM 

the son of deceased lodged ejahar. Then he registered a case. He arrested the 

accused after registering the case. He sent the dead body of the deceased in 

the next day for post-mortem examination after holding inquest. After 

completion of investigation he filed charge-sheet against the accused u/s 302 

IPC. Ext.4 is the sketch map. Ext.4(1) is his signature. Ext.5 is the charge-

sheet. Ext.5(1) is his signature. 

 PW8, fonfronted that  PW4, Sunanda Swargiary stated before him that 

deceased picked up quarrel with his wife. The accused gave a dao blow on his 

neck as a result he died. PW5, Thungrisa Basumatary stated before him that 

he learnt that accused gave a dao blow on the neck of the deceased. As a 

result he died. PW6, Ajit Boro stated before him that the deceased used to 

take alcohol prior to incident and picked up quarrel with his wife. On the date 

of occurrence in the evening when the deceased tried to assault the accused, 

the accused gave a dao blow.  

  In cross-examination I.O. stated that he does not know whether he 

submitted extract copy of GDE in the case record. He did not send the dao to 
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FSL. He has not mentioned in the diary before whom the accused confessed. 

He did not send the accused for recording confessional statement.  

 

17. These much is the evidence of prosecution. 

 

18. I have given my careful scrutiny on the entire evidence on record. 

 

19. PW1, the son of deceased, had not deposed in support of prosecution. 

According to this witness the deceased, who is his father, sustained injury by 

fallen when he attempted to kill the accused in the course of quarrel.  

 

20. PW2 also had not deposed in support of prosecution. According to this 

witness, on the date of incident, quarrel took place between the parties.  

 

21. PW3 is a reported witness. According to this witness the deceased was 

in a drunken condition. He came to know that he fell down on a dao and 

thereby sustained injury. This witness had not supported the prosecution case.  

 

22. PW4, PW5 and PW6 were declared hostile.  

 

23. PW8, the Investigating Officer, did usual investigation. The prosecution 

had confronted I.O. with the earlier statement made by PW4, PW5 and PW6.  

 

24. In the present case, the son of deceased himself had not implicated the 

accused with the commission of offence. PW2 and PW3 had also not implicated  

the accused with the commission of offence.  

 

25. PW8 though deposed that the accused confessed that she killed her 

husband, but I.O. did not make endeavour for recording the confessional 

statement of accused u/s 164 Cr.P.C. The weapon of assault was recovered by 

I.O. during investigation. PW2 and PW3 had deposed that a dao was recovered 

from the place of occurrence. But there is no evidence to show that weapon 

was recovered at the instance of accused.  
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26. Now question arises, whether accused can be convicted on the 

evidence of hostile witnesses.  

 

27. Evidence of hostile witness can be acted upon if there is other 

corroborative evidence against the accused. In this case there is absolutely no 

evidence on record against the accused for which evidence of hostile witnesses 

cannot  be acted upon. It will not be safe to convict  the accused on the sole 

evidence of hostile witness.  

 

28. Thus, after anlalysing the evidence on record it is found that 

prosecution has miserably failed to prove the alleged charge against the 

accused beyond all reasonable doubt and as such, the accused is acquitted on 

benefit of doubt and set her at liberty forthwith.  

 

29. Let the GR case No.389/16 be sent to the ld. committal court alongwith 

a copy of judgment.  

 

30. Given under my hand and seal of this court on this the 11th    day of 

December,2017 at Udalguri Court. 

 

               (S. Bora)                                                                                                                                       
         Sessions Judge, 

Udalguri. 
 
 
Dictated and corrected by me 
and each page bears by signature. 
 

    (S. Bora)                                                                                                                                  
Sessions Judge, 

              Udalguri,  
 

 

 
 


